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A
nimal-related litigation poses interesting and complex
challenges for disputing parties, legal practitioners, and
judges. The practice of animal law is diverse and complex

because many of the more traditional areas of law are implicated,
requiring legal practitioners to demonstrate competency in a wide
range of practice areas. 

Civil disputes may include claims of negligence, injury, or death;
custody or possession; fraud; or duty of care violations. Various
matters may arise related to contract and sale agreements; bailment
issues; consumer protection and deceptive trade practices; animal
insurance coverage; landlord, tenant, and homeowners association
issues; torts, such as trespass and conversion; animal control officer
authority and practice; breed-specific legislation; and unconstitu-
tional searches, seizures, or taking of property. 

Litigants may be in conflict over alleged professional negligence
or malpractice; neglect or cruelty allegations; implementation of
statutory pet trusts; available damages for injury or harm to an ani-
mal; temporary injunctions or protective orders; the effect of state
laws, including the Pet Animal Care Facilities Act and Colorado
Department of Agriculture regulations; violations of animal-
related federal laws, including the Americans with Disabilities Act,
Animal Welfare Act, or the Endangered Species Act; and danger-
ous dog allegations, including whether the dog will live or die,
under what circumstances, and where the dog should be housed
pending trial.

Animal protection laws are not consistently enforced due to a
variety of circumstances. For example, when animals are injured or
killed, it may be difficult to prove the required elements of standing
to sue, or the party with standing may not have the resources or
requisite interest to litigate. 

In cases where standing is easily established, the available causes
of action may be limited because animals are not recognized as
legal persons, but are instead classified as personal property. When-
ever a party litigating an animal dispute wins a case on the merits,
the award is routinely a small fraction of the perceived actual harm
suffered. 

An adequate remedy may or may not exist based on the fact that
damages available in animal-related disputes are ambiguous and/or
inconsistently applied. Attorneys will analyze both sides of poten-
tially relevant statutory and case law and explore secondary sources
that may shed light on how the court may interpret the law and
calculate an award, but the outcome is largely left to the judge’s dis-
cretion. As a result, the “fundamental principle to be applied . . . to
restore the injured party, as nearly as possible, to the position he
would have been in had it not been for the wrong of the other
party”1 seems to get lost.

A Review of Applicable Statutes and Case Law
Numerous civil and criminal laws recognize, in one form or

another, that animals require unique treatment under the law.
Every state in the nation has passed laws that recognize special
treatment with regard to animals. Colorado has enacted many
laws, and amended others, relating to animal issues, including:

• mistreatment or neglect of an animal2

• intentional abandonment of a dog or cat3

• general cruelty to animals4

• care of pet animals held in certain facilities5

• domestic violence6

• protective orders7
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• seizure8

• mandatory reporting9

• dangerous dogs10

• animal fighting.11

Cities throughout Colorado have enacted their own ordinances
related to animals, as well.12

Criminal laws aim to protect animals from neglect and cruelty,
recognizing that animals are sentient beings and can and do suffer
neglect and abuse. It is relevant to note that the animal cruelty laws
of Colorado are listed in the Criminal Code within Offenses
Against Public Peace, Order and Decency,13 and not in the sec-
tions for Offenses Against the Person or Offenses Against Prop-
erty. Referring to the section of the Criminal Code that prohibits
animal cruelty, one court noted that the aim of the section “is not
only to protect these animals, but to conserve public morals, both
of which are undoubtedly proper subjects of legislation.”14

Colorado has modeled some animal-related laws after other
laws already in place to protect vulnerable members of society—
namely children. Colorado’s mandatory reporting laws require cer-
tain professionals to report suspected child abuse to proper gov-
ernment officials.15 In 2007, Colorado created a mandatory report-
ing law for animals, modeled after the mandatory reporting law
related to children, which requires veterinarians to report suspicion
of animal cruelty to appropriate officials.16

The link between animal violence and human violence has been
researched and explored and is better understood today than it has
been in the past.17 The complex dynamics of domestic violence and
coercive control in relationships also has been further examined
and realized. The recognition that these forms of violence are inter-
related motivates increased protection of animals as a way of pro-
tecting human beings. In Colorado, criminal and civil protection
orders now may apply to and protect animals, as well as humans,
from potentially violent people.18

Despite the recognition that animals require and do enjoy
unique treatment under the law, litigants routinely face an uphill
battle if they want to sue regarding an animal dispute. In many
instances, complex issues have not been properly analyzed; there-
fore, the court is unable to consider important interpretations of
relevant law. As in cases that are not animal-related, the specific
causes of action, claims, interpretations of relevant law, and argu-
ments presented will influence which remedies, damages, or resti-
tution apply to the facts presented. The main obstacle in an animal
dispute is that animals are neither people nor truly “things,” and
the law traditionally has categorized violations against one or the
other. 

Many courts around the United States and the world19 have
noted in their opinions the importance and history of animals in
society, and have used legislative history and intent to uphold ac -
tion to protect animals or the people who provide their care, or for
the sake of environmental protection. However, the remedies and
damages in similar cases may not be adequate or consistently ap -
plied in all courts. 

Disputes involving domestic animals are continuing. Damages
available to plaintiffs in animal injury cases have bewildered attor-
neys around the country.20 Because there are widely varying inter-
pretations of the current law, it is not always clear how compelling
one’s argument may be, whether one’s client should pursue trial, or
what precedent exists with regard to a client’s unique circum-
stances. Attorneys will continue to analyze potentially relevant case

law and identify and draw on similarities or distinctions that will
help their legal arguments.

In an effort to clarify how animal-related cases will be examined
by the court, some states have added new language to their current
statutes and have included details as to how damages should be
calculated when animals are involved.21 No such laws currently
exist in Colorado.

Although states may continue to implement new laws that will
govern damages or other aspects of animal-related disputes, par-
ties currently can take advantage of alternatives to litigation. These
alternatives likely will enable parties, attorneys, and judges to avoid
many of the difficulties that emerge when animal-related issues are
the focus of the case.

Alternative Dispute Resolution Options
In rendering advice, a lawyer may refer not only to law but to

other considerations such as moral, economic, social, and political
factors that may be relevant to the client’s situation.22 In a matter
involving or expected to involve litigation, a lawyer should advise
the client of alternative forms of dispute resolution that might rea-
sonably be pursued to attempt to resolve the legal dispute or to
reach the legal objective sought.23

With few exceptions, any court of record may refer a case to any
ancillary form of alternative dispute resolution (ADR), including:
arbitration, early neutral evaluation, med-arb, mini-trial, multi-
door courthouse concepts, settlement conference, special master,
summary jury trial, or any other form of ADR the court deems an
effective method for resolving the dispute in question.24 Animal
dispute litigation is a developing area, and these established options
offer possible solutions for the complex cases that may arise.

Mediation
Mediation is the most widely used method of ADR in civil

cases. Although parties may opt for mediation on their own, court-
ordered mediation is common. Mediation is recognized as an
excellent opportunity for self-determined parties to work with a
professional neutral.25

The mediator facilitates confidential discussion and mutual
understanding between the parties, and fosters brainstorming in
an effort to allow the parties to focus on their interests. The media-
tor motivates the parties to generate and evaluate new ideas for
resolving their dispute. Mediation is an ideal alternative to litiga-
tion in that parties are encouraged to think outside the box and get
creative with possible solutions. It is cost-effective, quick, and em -
powering in that parties decide the outcome of their dispute them-
selves without the formalities of a trial or having a judge render a
decision that might not satisfy either party. 

Arbitration
Arbitration is considered a fair, expeditious, and cost-effective

alternative to traditional litigation,26 and its use is on the rise.27 A
dispute may be referred to one or more neutral28 third parties for
a decision based on evidence and testimony provided by the dis-
putants.29 The arbitrator has flexibility in how and where the arbi-
tration may occur and he or she may hold conferences with the
parties as necessary and proper.30 The arbitration may be binding
or nonbinding; many people seek binding arbitration as an alter-
native to traditional litigation.
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Parties have the flexibility to waive the applicability of some dis-
covery provisions and the arbitrator may permit discovery when
appropriate, taking into consideration the needs of the parties. The
arbitrator has the authority to order a party to comply with discov-
ery-related orders, including taking action against a non-comply-
ing party to the same extent as a court in a civil action.31

Among other powers, the arbitrator can issue an order for provi-
sional remedies, including injunctions and protective orders (that
is, a temporary order to prevent a party from conveying or encum-
bering property subject to a pending arbitration), and can subpoena
witnesses.32 Animal-related disputes may be arbitrated by a pro-
fessional neutral with relevant expertise who can bring the legal
knowledge necessary to determine the outcome of disputes in a less
costly and more expeditious manner than litigation.

Early Neutral Evaluation
Early neutral evaluation (ENE) is an intervention in a lawsuit

by a court-appointed evaluator to narrow, eliminate, and simplify
issues and assist in case planning and management.33 It may be an
informal and confidential session without the examination of wit-
nesses. The rules of evidence do not apply. During the evaluation,
each party presents its claims or defenses and the respective basis of
each to the evaluator or evaluators. Parties may agree to participate
in follow-up sessions to further facilitate settlement.

The evaluator will assess the information and input provided by
each party, and will present his or her nonbinding recommenda-
tion as to how the issues would be analyzed in court and offer ideas

for settlement. The evaluator’s recommendation may be used by
parties to reach agreement or can assist parties in reaching an
agreement efficiently in a follow-up mediation session if the parties
so choose. 

Evaluators often are attorneys or former judges. Evaluators have
the skills to offer quick assessments for parties at a fraction of the
cost of litigation. ENE is a process that allows parties flexibility in
how the process will occur. As with any professional neutral, parties
are free to select a neutral evaluator with whom they both feel
comfortable. When animal-related disputes go to court and par-
ties want the input of an appointed evaluator in an effort to create
possible agreements, ENE is an attractive alternative to litigation
for consideration.34

Expense
ENE and mediation likely are the most cost-effective means of

ADR. Arbitration can become more costly because the process
allows for discovery and the presentation of evidence through tes-
timony. An arbitrator also may be asked to issue provisional orders
depending on the situation. With all of the methods discussed
above, the parties largely determine how involved the process will
become and how formal or informal the sessions will be. This
allows parties to maintain control over costs. 

ADR is intended to give parties an opportunity for a more effi-
cient solution than traditional litigation will provide. Recommen-
dations or rulings frequently come within days or weeks, as opposed
to the months or years it may take to resolve the case at a trial.
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Locating and Selecting Professional Neutrals
Professional neutrals include mediators, arbitrators, ENE evalu-

ators, and many experts that may be appointed by a court. Count-
less professional neutrals are located throughout Colorado. Finding
a professional neutral to assist in a case will require brief interviews
to find the right professional for the issues in dispute and one who
will be a good fit for the particular parties. 

Although there currently is no certification process for profes-
sional neutrals in Colorado, there are organizations that require
particular education, training, and experience of their members. It
is important to inquire about memberships in local or national
ADR organizations to which the neutral belongs, understand the
work history of a professional neutral, and confirm his or her direct
experience serving as a court appointed neutral.35

Court Appointments
In addition to party-initiated ADR options, the court may

appoint an expert to assist with clarifying complex issues that arise
in pending, animal-related litigation. These are discussed below.

Masters
The Colorado Rules of Civil Procedure delineate the procedure

a court must follow when appointing a master—a referee, auditor,
or examiner in a pending action.36 Many courts have come to rely
on masters to assist in framing and enforcing complex decrees and
to deal with individual cases. For example, a master may receive the
referral, make a report, or perhaps have a hand in facilitating set-

tlement of a case or in administering damages or other relief.37 A
master may be useful and proper in a variety of cases, including
those involving animal disputes. 

The question of whether a master appointment is necessary or
proper has caused confusion and debate over the years. In one
Colorado domestic relations matter, the assigned magistrate had
appointed a master because the magistrate believed that the master
was better qualified than the court to address the special needs of
the child involved in the case.38 On appeal, the court had no issues
with the fact that a master was appointed for the task and under
such justification.39

It stands to reason that a master40 may be appointed to examine
intricate animal issues, facts, and/or the remedies and damages
available in a particular case. The related Federal Rule of Civil Pro-
cedure notes that in matters of accounting or difficult computation
of damages, use of a master is appropriate regardless of whether
“exceptional conditions” are present.41 The exceptional conditions
requirement has been traditionally viewed as a difficult standard to
meet (when both parties do not consent to the appointment); there
is uncertainty as to what exactly qualifies as an “exceptional condi-
tion.” 

Unlike judges, masters may use informal proceedings to fulfill
their mandate.42 For instance, they may organize roundtable dis-
cussions with the parties, engage in shuttle diplomacy, conduct per-
sonal interviews, confer with experts, and participate in on-site fact
gathering.43

The most famous example in recent years of a master appoint-
ment was in the Michael Vick dog-fighting case. Prosecutors peti-
tioned the court to appoint a guardian/special master to determine
whether fifty-three dogs—the animals involved in Vick’s illegal
dog-fighting scheme—could be placed in the community and, if
so, to secure such placement.44 The master was given the authority
to investigate, interview, confer, and examine various animal-related
issues that came up in the case, and had the authority to execute
the logistics necessary to fulfill her court-appointed duties. 

Redirecting some of the more complex issues involved in ani-
mal disputes to an expert may reduce expenses during all stages of
litigation. The recommendations of a third party also may facili-
tate settlement and assist the court in decision making. For exam-
ple, when parties disagree about the computation of damages when
an animal is injured or killed, an expert can render a recommenda-
tion or decision after meaningfully exploring the facts, issues, and
law related to market, actual, sentimental,45 consequential, and/or
punitive damages available.

Parenting Coordinator/Decision Maker
Professional neutrals routinely are appointed in domestic rela-

tions cases involving children. These cases can involve animal issues
in two ways: (1) animals may be an important part of parental deci-
sions; and (2) these models might be extended for use in disputes
over animal custody. 

A parenting coordinator (PC)46 or domestic relations decision
maker (DM) may be appointed to assist parties in carrying out
their court-ordered parenting plan.47 These are discussed below.

Parenting coordinator. The duties of a PC include, but are not
limited to, helping the parties create an agreed-on, structured
guideline for implementing the plan; developing guidelines for
communication; informing the parties about appropriate resources
to assist them in developing improved parenting skills; assisting
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the parties in realistically identifying the sources and causes of
conflict between them, including but not limited to identifying
each party’s contribution to the conflict, when appropriate; and
assisting the parties in developing parenting strategies to mini-
mize conflict.48

A PC may help parties resolve pet animal issues that arise in
relation to the language in the parenting plan. If there is no spe-
cific language in the parenting plan about the pet, the topic may
fall within the decision-making piece of the plan. The PC assists
parties in examining the best interests of the child and finding an
agreed resolution. For example, there may be a dispute as to
whether the child should live with an animal that one parent may
consider dangerous. There may be disagreement as to whether a
pet animal should move into the other parent’s home or transi-
tion49 between homes with the child as related to the child’s best
in terests when there is a strong bond between the child and the
animal. 

Decision maker. A DM may be appointed after the parenting
plan is ordered on consent of both parties. The DM has binding
authority to resolve disputes between the parties as to implemen-
tation of existing orders concerning the parties’ minor or dependent
children, including but not limited to disputes concerning parent-
ing time and specific disputed parental decisions.50 Unlike a PC, a
DM has the authority to make binding determinations to imple-
ment or clarify the provisions of an existing court order in a man-
ner that is consistent with the substantive intent of the court order.

Child Legal Representative
A child legal representative (CLR)51 may be appointed by the

court to represent the child’s best interests. As with the PC or DM,
a CLR may consider animals as part of the child’s best interests.
The CLR must represent the best interests with respect to the
child’s custody, the allocation of parental responsibilities, support
for the child, the child’s property, parenting time, or any other issue
related to the child that is identified by the legal representative of
the child or the appointing court. 

A variety of issues arise in a pre- or post-decree domestic rela-
tions matter that potentially affect the best interests of the child
in volved. One issue may be related to a child’s companion animal.
One New Mexico judge recalled:

I’ll never forget one father who purchased his two small daugh-
ters kittens. The kittens lived at dad’s house. The girls lived at
mom’s house and visited dad every other weekend. One week-
end the father was cited for driving under the influence of alco-
hol. The girls were with him. The mother asked the court for
assistance to keep the children safe. When the matter came to
court, the children’s lawyer reported that his young clients had
begged him to ask the court not to stop the visitation because
their dad had told them that if they didn’t visit him, their kittens
would have to be “put to sleep.”52

In this case, a CLR equivalent was appointed for the children
and had the duty to examine all issues relevant to the children’s best
interests. If an attorney had not been appointed in this role, the
court may not have had the benefit of the information or the per-
spective of the children. 

A CLR in Colorado would have had the statutory authority to
request that the Court find that the kittens “belonged” to the chil-
dren, that the father should be prohibited from making threats to
the children and from euthanizing or harming the kittens in any

way. The CLR also may have requested that the kittens move from
the father’s to the mother’s house.53

In the News
The complexities of animal-related litigation are not new and

are not always obscure. Such cases have created debate, dialogue,
and legislation around the nation over the last several decades. Five
of numerous examples that demonstrate the breadth of the area are
mentioned below. 
A landmark lawsuit was filed as to the use and protections for

animals used in laboratory experiments. The issue in the 1983
“Silver Spring Monkeys” case was whether the animal cruelty
statute was applicable to a research institute conducting med-
ical and scientific research pursuant to a federal program.54

Images and descriptions of neglect, abuse, and mistreatment
generated debate as to whether to use these monkeys in re -
search or release them to a sanctuary. It was the first police
raid in the United States against an animal researcher.55 He
was convicted on six of seventeen counts of animal cruelty; five
were overturned during a second trial, and the final convic-
tion was overturned on appeal in 1983, when the court ruled
that Maryland’s animal cruelty legislation did not apply to
federally funded laboratories.56

Hurricane Katrina exposed the dichotomy between people’s
attachment to their animals and the unwillingness or inability
of shelters, police, and other rescue officials to accommodate
pet owners.57 Besides being a wake-up call to officials that
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pets are more than property, Katrina was a pet health and
welfare disaster.58 As a result, the U.S. Senate passed the Pets
Evacuation and Transportation Standards (PETS) Act,
which requires local and state disaster plans to include provi-
sions for household pets and service animals in the event of a
major disaster or emergency. 

Police wrongfully shooting pet dogs has been a frequent
occurrence throughout the United States, including Colo-
rado.59 In the wake of dogs being killed by police at an alarm-
ing rate, Colorado recently passed a bill that will require addi-
tional training for police officers to prevent them from mis-
takenly shooting people’s beloved animal companions.60

Parties involved in animal-related litigation may have even more
options for resolution in the future. They may be able to specifi-
cally request the appointment of an animal advocate. 
As of 2012, animals in Rhode Island can have an advocate in

court when the animal’s welfare is at stake. The law calls for a
licensed veterinarian from the state Department of Environ-
mental Management or “a general agent or special agent”
from the Rhode Island Society for the Prevention of Cruelty
to Animals to make a recommendation to the court in cases
that involve the animal’s custody or well-being.61 The law also
gives the state veterinarian or RISPCA agent authority to se -
cure a warrant to investigate suspected animal cruelty cases.62

The Connecticut Legislature is considering introducing ani-
mal advocates to its court system after Rhode Island made a
similar move last year.63 State lawmakers have discussed mak-
ing these advocates available in pet custody disputes, as well
as in animal abuse cases.64

Conclusion
When obstacles are present in animal-related litigation and

likely will hinder a party’s chances of adequate recovery, the meth-
ods discussed in this article may assist the lawyer, the parties, and
the court in reaching resolution—especially when the damages are
uncertain or when one party’s calculation of damages is very dif-
ferent from the other’s. The use of experts can assist the court and

parties by providing that a professional with specialized expertise
is focused on the complex issues and investigates them meaning-
fully in a more timely and cost-effective manner than traditional
litigation would allow. 

The professional neutral and court-appointed representative
methods discussed in this article could be used in many situations,
including disputes related to: ownership/guardianship; whether a
dog is “dangerous” or “vicious” and, if so, whether the dog can be
placed in a community or alternative home; veterinary malpractice;
animal control; and death or injury to an animal and the appropri-
ate calculation of damages.

When self-determined parties seek resolution and are open to
methods other than litigation in front of a judge, a form of ADR
may be the best way to determine the outcome in a manner where
parties are meaningfully involved in the process. Such an experi-
ence may prevent future litigation between parties, allow them to
better understand each other’s interests, and facilitate healthy com-
munication for those parties who will have ongoing contact. 

Professional neutrals or court-appointed experts can enable
attorneys and their clients to reach a meaningful resolution that is
efficient and cost-effective. Providing these options and alterna-
tives may allow attorneys to assist more clients in a shorter period
of time and with better results.
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